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STATEMENTS OF INTEREST OF AMICI

Asian Pacific American Legal Resource Center (“APAIRC”): The Asian
Pacific American Legal Resource Center (APALRC) wsisblished in 1998 as a
nonprofit organization that advances the legal@witirights of low income and limited
English proficient Asian immigrants in Maryland,ryinia, and the District of Columbia
through direct services, education, and advocdtye APALRC operates a multilingual
legal helpline and works predominantly with immigtralients who speak more than a
dozen languages. The APALRC has also trained thare50 bilingual community
interpreters who speak more than 15 languagessist agith non-court legal proceedings
such as intake, interviews, and negotiations. dufiteon, the APALRC was a lead
convener of the D.C. Language Access Coalitionctvkirafted and supported the
passage of the District of Columbia’s Language Asckct, widely recognized as one of
the most comprehensive in the nation. APALRC stfirneys advise local and state
agencies about local and Federal language acchgatans and opportunities. The
APALRC has a clear interest in the present casausecof its unique expertise with
language access and LEP populations. The APALRBE2p experience with
interpretation and legal proceedings reveals tiR Individuals must have equal access
to justice during all legal proceedings.

CASA de Maryland (“CASA”): The mission of CASA de Maryland (“CASA”)
is to improve the quality of life and social anedbeamic well-being of the Latino and
immigrant communities living in Maryland. CASA féitates the self-employment,

organization and mobilization of the Latino and igrant community to gain full



participation in the larger society. CASA achiettasse goals through programs in
education, legal services, social services, hoygingloyment, and health. Our legal
program serves largely low-income immigrants interatranging from employment to
housing and civil rights. The overwhelming majpof the individuals that we serve are
limited English proficient and require the servicésn interpreter in a formal legal
setting. We believe that having interpreters kb$tages of legal proceedings is essential
to achieving the full participation of Marylandimmigrant community in the justice
system, and that immigrant voices must be heaadigirout the justice system to prevent
further abuse and exploitation.

The Maryland Legal Aid Bureau, Inc. (“Legal Aid”): is a non-profit law firm
that provides legal services to low-income Marylagsidents from thirteen offices
located throughout the state. Legal Aid providesstance to more than 60,000
individuals annually. Its advocates address tgalleeeds of low-income persons
regarding their most fundamental necessities, diofyiobtaining needed healthcare and
public benefits, preventing foreclosures, recovgrnpaid wages, restoring utilities,
preventing wage garnishments, preventing unlawfigtiens, and improving
substandard and dangerous housing conditions. [l@mscwhom Legal Aid represents in
the wide variety of aforementioned matters inclatieens, lawful permanent residents,
refugees, asylees, and agricultural workers addnittehe U.S. on agricultural visas,
including those with limited English proficienc¥nsuring equal access to all stages of
the legal process is critical to all of Legal Aidents. Legal Aid frequently represents

individuals at all stages of Maryland court and adstrative processes, including those



who (regardless of citizenship or other immigratsbatus) encounter barriers to justice

such as inadequate language access.



SUMMARY OF ARGUMENT

The primary issue in this case is whether limiteglish proficient (LEP) litigants
are entitled to interpreters at depositions. Aliio access to courts, and particularly to
interpreters in civil legal proceedings, has otbeen elusive for LEP individuals, Federal
law and Maryland statutory law specifically recagnthe critical needs of LEP litigants
in court. Federal law mandates that state cobaisreceive federal financial assistance
must make interpreters available such that LE&dlitts can meaningfully access their
services. The State of Maryland’s language aqeesasions go further by requiring that
LEP litigants must be able to fully participateaithcourt proceedings. This must
necessarily includes all civil legal proceedinggluding discovery proceedings, in

which an LEP litigant is asked whether she needatarpreter.



ARGUMENT
|. LIMITED ENGLISH PROFICIENT LITIGANTS OFTEN FACE
INSURMOUNTABLE OBSTACLES THAT PREVENT THEM FROM
ACCESSING COURTS
A. Limited English Proficient Individuals Lack the Abi lity to Fully
Participate in Court Proceedings Without the Assisince of Interpreters
or Translation

Since well before American independence, and cgytafter that time,
immigrants and refugees have come to this country every corner of the globe and
from every possible social and economic stratunhetver they have come in search of
freedom from persecution, or for education, workgiher opportunities, they all seek a
better life for themselves and their families.

While immigrants historically settled in the largesrt cities on either coast, in
recent years, there has been significant directahan to mid-Atlantic, Southern, and
Southwestern states. With its top-rated acadendaesearch institutions, thriving cities,
robust agricultural and maritime trades, and gdlyengelcoming approach toward
immigrants and refugees, Maryland has become addwestination for immigrants to
settle, work, and raise their families, especiallgr the past 20 years.

While many immigrants enter Maryland with some figamity with the English
language, few have had formal training in Englesid most are less than proficient in

the language. The Maryland Department of LegigaBervices Office of Policy

Analysis 2008 International Immigration report etathat the foreign-born population in



Maryland in 2006 was close to 700,000 individualShe report states that nearly
300,000 Maryland residents are considered limiteglih proficient (LEPY. In
Montgomery County alone, one (1) in seven (7) cpuasidents are LEP.

The State of Maryland defines an LEP individuahgserson with “the inability to
adequately understand or express oneself in theespmr written English languagé.”
LEP individuals need not be foreign-born—for exagphe Maryland Department of
Juvenile Services recognizes that “a LEP individoeludes persons born in other
countries, children of immigrants born in the Uditgtates, other non-English or limited
English proficient persons born in the United Statecluding Native Americans.”

While health and legal systems are difficult to erstiand for most laypeople,
navigating even the most basic services and sydtamh&P Marylanders can be
particularly daunting and nearly impossible withtartguage access. In urgent and
critical matters such as health and legal issubsther an LEP individual has equal

access may impact the person’s livelihood, libeayd even her lifé.

! MD. DEPT OFLEGISLATIVE SERV., International Immigration, The Impact on Maryland
Communities13 (2008).

?1d. at 16.

*1d.

* MD. CODE ANN., STATE GOV’ T § 10-1102€) (2002).

> Website of Maryland Department of Juvenile Sersjegailable at
http://www.djs.state.md.us/lep_data.html (lastteidiMay 26, 2009).

® SeeNina Bernsteinl.anguage Barrier Called Health Hazard in E,RLY. TIMES April
21, 2005available at
http://query.nytimes.com/gst/fullpage.html?res=9AHDD1731F932A15757C0A9639
C8B63&sec=&spon=&pagewanted=1 (discussing an examih pregnant LEP woman
in a Staten Island hospital who was pressured bjod® speaking only in English to sign
an emergency surgery consent form in English. O woman thought she was
having emergency surgery to save her baby, howetwn she awoke after the



“Language access” is the general term used foaffirenative provision of
language services such as interpretation (varicethads to provide verbal /oral
information) and translation (various written medbdo provide written information) to
ensure at least meaningful access for LEP indivedigacritical services and programs in
the United State§.

B. Definitions of Limited English Proficiency

1. Federal Definition of LEP

The Federal Interagency Working Group on Limite@lish Proficiency (“The
Working Group”) was created to help coordinate ageand government-wide efforts to
ensure that LEP individuals have “meaningful act&ssimportant federal and federally
assisted programs.”The Working Group, with representatives from mitan 35
Federal agencies, defines LEP as:

Individuals who do not speak English as their pryianguage and who

have dimited ability to read, speak, write, or understhBnglishcan be
limited English proficient, or "LEP." These indiwidls may be entitled to

operation she discovered that she was not pregmahsterile).See alspNew York
Immigration CoalitionLEP Comments Submitted to the Department of Haalth
Human Servicesavailableat
http://www.thenyic.org/templates/documentFinderzakg=198, (discussing another
example of a pregnant LEP woman who understoodiégrababy was placed properly
and that surgery was needed to adjust the babgtepient. One month later, she
discovered that she was no longer pregnant be¢hesioctor had performed an
abortion).

" See generallywWebsite of National Language Access Advocates Net({sLAAN),
available athttp://www.probono.net/nlaan (last visited May 2P09) (provides more
detailed resources and historical information emglaage access in the United States).
® The notion of “meaningful access” will be discuss® more detaiinfra.

% See generallyVebsite of Federal Interagency Working Groayeilable at
http://www.lep.gov/iwglep.htmlést visited on May 19, 2009



language assistance with respect to a particuber oy service, benefit, or
encounter?

Although this definition is specific enough to idéymost LEP individuals, it does not
clearly outline the parameters for “limited abilityvhich lends itself to different
interpretations. For example, when analyzing Cemsta that has been collected and
reported concerning the question “how well do ypeak English,” should agencies
aggregate only responses of “not well” and “nalBtto identify LEP individuals? On
the other hand, should they include anything othan “very well’? Agencies and other
stakeholders continually use different methods.

2. Maryland Definition of LEP

In 2002, the Maryland state legislature providellypolicy guidance
concerning language access and LEP residents:

The General Assembly finds that the inability teal, understand, or read
the English language is a barrier that preventsessto public services
provided by State departments, agencies, and pragyr@nd that the public
services available through these entities are éakemthe welfare of
Maryland residents. It is the policy of the StdtattState departments,
agencies, and programs shall provide equal acogsshlic services for
individuals with limited English proficienc}-

Maryland State Annotated Code defines “equal at@ss%o be informed of,
participate in, and benefit from public serviceterdd by a State department,

agency, or progranat a level equal to English proficient individuaf.

19 SeeWebsite of Federal Interagency Working Group,
http://www.LEP.gov/fags/fags.htmliaist visited on May 19, 2009emphasis added).
1 MD. CoDE ANN., STATE GOV'T. § 10-1101(2002).

12See idat § 10-1102(b) (emphasis added).

8



3. Unreliability of English Proficiency Self-Assessmen

Despite a generally accepted definition of limikaaglish proficiency, precise
identification of the LEP population through se#flsassment is difficult, because they
sometimes overestimate or “round up” their Engl&tguage ability in self-
assessments. While there is no conclusive explanation for pivenomenon of higher
self-reporting of English ability by non-native sfgers, pride (particularly for college-
educated respondents) and shame (of accentedseahkas-fluent English) are significant
for many communities.

Most immigrants are acutely conscious of theirustats outsiders in American
life: their customs often do not comport neatlyhwitainstream American cultural norms
and their life experiences often involve traumas|and severed ties to hofeln
addition, heavily accented or limited English dlibften carries a stigma of foreignness
and not belonging in the United States. As a tegumigrants and other LEP
individuals often feel ashamed and apologeticlieirtlimited-English proficiency. For
example, at the APALRC, where more than 85% ottlemts are LEP, clients often
apologize multiple times to attorneys and otheff ba their limited English proficiency,
even with an interpreter present. Other servio@igers offer similar anecdotes, with

case handlers reassuring clients that it is acbéptar clients to speak in their native

13 This information is based on individual clientatthe APALRC has represented or
callers with whom the APALRC has worked.

“ See generallpr. Janet BaueSpeaking of Culture: Immigrants in the Americanaleg
System, iIlMMIGRANTS IN COURTS8—28 (Joanne |. Moore, ed, 1999).

9



language and that case-handlers are happy to slawv dr to explain complicated and
unfamiliar terms.

Unfortunately, these basic accommodations are sganmainstream settings,
with LEP individuals expected to keep up or be kbefhind, even in critical settings like
health and legal services. LEP individuals alsw fhat English speakers may impute
incorrect assumptions about the individuals’ ingelhce or level of education from the
individuals’ difficulty in expressing or understang spoken English. As a result, rather
than further highlighting perceived foreignnesspPLiBEdividuals often nod, stay silent, or
simply agree when confronted with unfamiliar woadsontexts in English rather than
asking for clarification or language assistanaesdcial settings, this behavior is
generally acceptable and less noteworthy. In d lBm#ext, however, where slight
variations in responses or silences can suggestthorg different or even opposite to
what is intended or true, this behavior can bestisas:”

In addition to the challenges presented by sekésmsaent, experts have called into

guestion the effectiveness of the most accepteithdgsractices of English language

1°SeeKathryn Alfisi, Language Barriers to Justic®VASHINGTON LAWYER MAGAZINE
(April 2009) availableat
http://www.dcbar.org/for_lawyers/resources/publmas/washington_lawyer/April_2009
/language_barriers.cfm (last visited May 26, 20@®cussing an example in 2008 of a
Korean speaking LEP individual who was arrestedirginia pursuant to a warrant
issued in the District of Columbia. The LEP makeasfor an interpreter several times
by saying phrases like, “I need Korea.” He wasgietn an interpreter, and was
incarcerated for four days in Virginia before tradige transferred him to the
Metropolitan Police Department (MPD) in D.C. ThER.man asked for an interpreter
again but MPD never provided him with one. He $peuar hours at the MPD before the
precinct supervisor discovered that the warrantwea®nger valid and that the LEP man
should never have been arrested to begin with).

10



ability.’® As a partial explanation, experts have documesitgmificant variation
between the written and oral English proficiencynoh-native speakers, with no clear
predictive relationship between the two.

C. Differences Between Written and Oral English Profieency: Reading and
Writing are Not the Same as Listening and Speaking

1. Written and Oral English Proficiency Require Difat Lanquage Skills

Researchers in language education and linguistigely agree that proficiency in
written English comprehension and composition (@reg”’ and “writing”) requires
different language skills from oral comprehensiad aomposition (“listening” and
“speaking”)!” Experts further separate “receptive” (reading istdning) skills from
“expressive” (writing and speaking) skills, emplzasy that while each of the four
components are highly interrelated, they may “depéhdependently of one anothéf.”
Gottlieb and Hamayan write:

[I]t is possible for a child to develop oral praéacy in English as a
second language (ESL) outside of school withoutrftaany exposure

to written English. Similarly, it is possible taVve learned English as a
foreign language in the home country primarily thgb literacy,

1% Seelisa PrayHow Well Do Commonly Used Language Instruments Measnglish
Oral —Language Proficiengy29 BLINGUAL RES. J.387,388(2005)(discussing the
surprising unexpected results when the researetenimistered three instruments
(including the IDEA Proficiency Test (IPT) and thanguage Assessment Scales-Oral)
used to test proficiency in English Language Leer(ELLS) to native English speakers:
only 87% scored as “fluent English speakers” onlfle This was surprising because if
the test is accurate, 100% of native English spsait®ould score as “fluent English
speakers.” The article states a native speakeiviag a result of non-fluent is
“essentially the same as obtaining a false nedadind suggests that the testing
methodology may be flawed).
7 SeeMargo Gottlieb & Else HamayaAssessing Oral and Written Language
Eroficiency in English Language Learneh. 3, (Crown Press 2006).

Id.

11



without having had much exposure to or practicd\sioken
English”*

Most American academic institutions recognize thp getween oral and written
proficiency in prospective students and facdfty.

Furthermore, while an English language learner hase studied or developed
English language skills in one or more of the foomponents, experts also recognize
that English proficiency varies based on the caméthe communication. The language
proficiency required in an informal social settimgy be easier to achieve than that
needed to fully participate in formal settings wathecialized vocabulary and content that
is “cognitively demanding” such as when medicalegral information is conveyed or

exchanged!

91d. (emphasis added).

20 See generallyPurdue University Oral Proficiency Program FAailable at
http://www.purdue.edu/OEPP/FAQ.html (last visitéthy 20, 2009) Even though
American academic institutions require the Tedtmglish as a Foreign Language
(TOEFL) for prospective foreign students, many rexjgupplemental testing of the
student’s oral English ability. For foreign-borraguate assistant applicants, even a
degree from an American university does not exahgrn from an oral English
proficiency assessment if they wish to instructents. In fact, most American
universities even require the oral proficiency asseent of foreign-born professors who
are extremely well-qualified in their subject asgal even in written English, to ensure
that they can communicate effectively in spokenlishg

1 SeeMargo Gottlieb & Else HamayaAssessing Oral and Written Language
Proficiency in English Language Learneh. 3, (Crown Press 2006%ee alspFrank
JohnsonBeing Bilingual is Not EnougiAmerican Translators Association Chronicle,
July 2008 available athttp://www.atanet.org/chronicle/feature_articldyf008.php

(last visited May 26, 2009) (discussing the impactof level of bilingualism for
interpreters working in special contextftérpreters work in specific contexts and use
specific vocabularies whose meanings and usageyetfamm context to context, both
between subject areas (medical, legal, etc.) attdmsubject areas (folk medicine,
advanced cancer treatment, etc.). The specificradga the interpreting student with a
higher level of bilingualism has over a lower-lesaident is that the higher-level student

12



D. LEP Individuals, Language Access, and the Legal Sign: The
Importance of Qualified Language Access

1. Lanquage Access in the Legal Context: Understan@i@aipnical and
Specialized Language

Legal information and processes are highly spesdland often very technical.
The systems are often difficult to understand fostdaypeople, even if they are native
English speakers who have grown up in the UnitedeSt But for LEP Marylanders,
particularly first-generation immigrants, tryingrnavigate even the most basic services
and systems can be daunting, demoralizing, andedans.

In addition to the technical language and unfamgistems that are nearly
impossible to understand without qualified languageess, there may be cultural or
other contexts that can interfere with compreheansiccritical information by LEP and
immigrant individuals? In urgent and critical legal matters, the outcarha case
concerning a person’s property, liberty, and evenlife may turn upon whether an LEP

individual had equal access to information throaghnterpreter.

can more readily acquire necessary vocabulary altdral understanding. That
acquisition is more of a struggle for the lowerdestudent.” This is also true for
individual litigants with a basic level of bilinglism involved in legal proceedings: they
may not have the ability to “readily acquire theessary vocabulary and cultural
understanding” within the highly specialized conteka legal proceeding).

?2 SeeTai Van Ta,Vietnamese Immigrants in American Couitsl MMIGRANTS IN
COURTS140-157(Joanne |. Moore, ed, 1999). (discussing cultuoakexts that can
affect how LEP and foreign-born individuals peresand are perceived, particularly in
legal contexts. For example, in Vietnam, boweddsea prostration to the ground show
respect. However, in America, avoiding eye condact indirectness can be construed as
shyness or guilt. In Middle Eastern cultures, a twtthe side means "yes," whereas this
would mean "no" in North American culture).

13



2. Consequences for LEP Individuals Without LanquageeAs

Examples below illustrate the importance of languagcess and qualified
interpreters in ensuring equal access for LEP iddads in legal proceedings.

In Prince George’s County, an elderly woman whoaustbod only a little English
received a Notice to Vacate from the property manadthe Section-8 project-based
building where she live®® The notice was in English, which the LEP womas wa
unable to read. When she received a summons fremistrict court, she thought it was
a credit-card advertisement and did not appeaoumtc A default judgment was entered
against her and the property manager then infolmeedhat she was to be evicted. When
the property manager spoke with her, she did reatgmize the English word “court,” but
did recognize the word “sue,” and determined tbatething had gone wrong. She then,
fortunately, found her way to a legal services agemhere she received assistance, but
only after going through a harrowing and confusmsgerience where she almost lost her
home.

In another case, a low-income Chinese-speakingrk® was rushed to the
hospital in Montgomery County, MD and his wife gdkie registrar their health
insurance car@* The LEP man had emergency surgery and was hlispitdor four
days. Doctors and hospital staff spoke primadlyhte LEP man’s brother, who spoke
some English. Months later, the LEP man and w#e seceiving bills totaling nearly

$7,000, which they did not expect because of teeremce coverage. The hospital

23 This example was provided for this amicus brigfwviihe authorization of the Maryland
Legal Aid Bureau.
24 This information is based on an individual cliémt the APALRC represented.

14



billing department had no record that the man waared. The hospital refused to take
the insurance card, but offered to reduce theogi®5% based on economic hardship,
which the client accepted. But the legal departrhed already sued the LEP man in
Montgomery County circuit court. The client’s attey helped him to settle with the
hospital for a payment schedule of $70 a montt&foronths, but only after the client
endured months of additional stress before findimgeone to assist him.

These two examples provide just a glimpse of thergeharm to LEP individuals,
if there is inadequate language access, in vialaifestatutory and other provisions.
Additionally, they provide insight into why an LERdividual must be able to access and
fully participate in legal proceedings. Full panpation of LEP individuals in legal
proceedings is essential not only for the LEP imhligls, but it also allows courts to
administer justice effectively. Without adequatterpreters, the court may not have the
full array of facts and responses before it, lingtits ability to fairly adjudicate an
outcome® In addition, parties may not be able to complshvgarticular orders or
timetables, once the court issues a decision. eféeamples illustrate how access to
gualified interpreters and other language accemapons is essential to ensure that all

Maryland residents have equal access to justice.

%5 SeeOne Hundred Fifty-First Report of the Standing @uittee on Rules of Practice
and Procedure, Maryland Register Vol. 29, Issuatl®65, July 12, 2002.

15



Il. ESTABLISHED FEDERAL AND MARYLAND LAW RECOGNIZES THE
CRITICAL NEEDS OF LIMITED ENGLISH PROFICIENT LITIGA  NTS

A. Federal law mandates state courts to provide intemgtation and
translation for LEP civil litigants.

The idea of providing LEP litigants meaningful asseo courts is neither a
surprising, nor a new, idea. Language accessdrcthurts stems from the 1964 Civil
Rights Act?® President John F. Kennedy explained that théfigatton behind the Civil
Rights Act is “simple justice.” He stated that:

Simple justice requires that public funds, to whatltaxpayers of all races

contribute, not be spent in any fashion which enages, entrenches,

subsidizes or results in racial discriminationrdot discrimination by

Federal, state, and local governments is prohillitethe Constitution. But

indirect discrimination, through the use of feddualds is just as invidious;

and it should not be necessary to resort to thetxtm prevent each

individual violation®’

This calls on courts also to prevent violationdwmttheir own institutional
framework. Thus, Title VI of the 1964 Civil Righ#gt mandates that state courts
receiving federal financial assistance must comyptii Title VI, which prohibits
discrimination on the basis of race, color, andomai origin?® Title VI specifically
states that “[n]o person in the United States sballthe ground of race, color, or national

origin be excluded from participation in, denied trenefits of, or be subjected to

discrimination under any program or activity redeivfederal funding? The Supreme

?%42 U.S.C. §82000d - 2000d-7 (2008).
2" U.S. Department of Justice, Civil Rights Divisidfitle VI Legal Manual, January 11,
2001.
zz 42 U.S.C. §2000d (2008).
Id.

16



Court inLau v. Nichols® also interpreted Title VI as prohibiting discriration based on
LEP status, specifically under the rubric of nasiborigin, when ordering public schools
in California to provide education for all studerggardless of language spoken.

Additionally, in 2000 President Bill Clinton issti&xecutive Order 13166,
Improving Access to Services for Persons With LémiEnglish Proficiency? The
Order directs federal agencies and recipientsddr funding to “ensure that the
programs and activities they normally provide irgksh are accessible to LEP persons
and thus do not discriminate on the basis of nationgin in violation of title VI of the
Civil Rights Act of 1964.23 The Order calls upon each federal agency to:

Examine the services it provides and develop aqdement a system by

which LEP persons cameaningfully accesthose services consistent with,

and without unduly burdening, the fundamental roisgif the agency.

Each federal agency shall also work to ensureréepients of Federal

financial assistance (recipients) provideaningful acces® their LEP

applicants and beneficiarie’.
While there is no direct definition of “meaningfatcess,” in 2002, the Department of
Justice (DOJ) issued policy guidance entitled, Gécément of Title VI of the Civil
Rights Act 1964 — National Origin Discrimination aigst Persons With Limited English

Proficiency,” to assist federal agencies in commyivith Title VI3 The policy

2‘; Lau v. Nichols414 U.S. 563, 568 (1974).

Id.
z Exec. Order No. 13,166, 65 Fed. Reg. 50,121 (Aub6is2000).

Id.
*1d. (emphasis added).
% Enforcement of Title VI of the Civil Rights Act 68-National Origin Discrimination
Against Persons With Limited English Proficiencyfdd. Reg. 41,455 (Dep't Justice,
2002),available athttp://www.usdoj.gov/crt/cor/Pubs/lepqa.php (lasited, May 23,
20009).

17



guidance, for example, lays out a four-factor testetermine whether interpreters must
be provided.

Among the factors to be considered in determinihgtvconstitutes

reasonable steps to ensure meaningful accesslatbe(number or

proportion of LEP persons in the eligible serviopplation; (2) the

frequency with which LEP individuals come into cacttwith the program;

(3) the importance of the service provided by ttegpam; and (4) the

resources available to the recipiéht.
The Policy Guidance is also used as an instrueivéor the Department of Justice. For
example, in February of 2009, the Coordination Rediew Section of the Civil Rights
Division of the Department of Justice (DOJ) draftelétter to the Indiana Supreme Court
in reference td\rrieta v. StateNo. 10S05-0704-CR-139 (Ind. 2008), where thedndi
Supreme Court ruled that LEP defendants were rdtezhto interpreters at the court’s
expense, unless they were indig&niThe DOJ reiterated to the Indiana Supreme Court
that courts that receive federal financial assistanust comply with Title VI and its
implementing regulations, and that it considereargimg LEP parties for costs of
interpreters to be inappropriate Thus, Federal LEP guidelines offer a basemengHev

foundation upon which states and local jurisdictioan and have added protections that

are more robust.

36

Id.
3" Department of Justice, Civil Rights Division, Cdimration and Review Section, Letter
to Indiana Courts, (February 2008jailable at
http://www.lep.gov/whats_new/IndianaCourtsLettenild AF2009.pdf (last visited May
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B. Maryland Law Recognizes and Expands Upon the Feder&uidance
Concerning Language Access Within Courts by Providig for Equal
Access and Full Participation, Beyond Meaningful Acess.

As a recipient of federal financial assistance, Waard’s judicial system is
obligated to abide by the provisions of Title Vidaaxecutive Order 13166. Maryland
courts, however, have taken on measures to ertsatreEP individuals have more than
simply meaningful access to court services. Imdaio, Maryland has become a leader
among the many states by providing language a¢cddsP litigants as both a
constitutional and statutory obligation through Mand Rule 16-819 and Maryland
Courts and Judicial Proceedings, §9-114.

Pursuant to Maryland Rule 16-819, courts in Margllashall appoint” an
interpreter when a party or witness “does not ustded English well enough to
participate fully in the proceedings and to assminsel,” or “does not speak English
well enough to be understood by counsel, the cand,the jury.*® This Rule places a
compulsory obligation on the court to appoint aeifipreter, either by request sua
sponte and the Rule also recognizes that without sucintanpreter, LEP litigants and
witnesses cannot “fully” participate in proceedingsd full participation is seen as

essentiaf! Therefore, Maryland courts meet their Title Vligations through the

framework of Rule 16-819, and the courts have edeg¢hat baseline by recognizing as

3 MD. R.CTs. J.AND ATTYS. Rule 16-819: Nb. CODE ANN.,CTS. & JUD. PROC§9-114
(2002).
“OMD. R.CTs. J.AND ATTYS. Rule 16-819(c)(2)(A).
41
Id.
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a matter of law that beyondeaningful acces4 EP litigants and witnesses must be able
to fully participatein legal proceedings.

This statement ensuring full participation is fertistrengthened by the definition
of “interpreter” outlined in the Rule and by thetféhat the rule stipulates that qualified
interpreters should be used when available. Aerpmeter is defined as “an adult who
has the ability to render@ampleteand accurate interpretation or sight translatighaeut
altering, omitting or adding anything to what iatetl or written and without
explanation.*? An interpreter must be able to provide a compileterpretation in order
to allow an LEP litigant to fully participate inglproceedings.

Additionally, if the court determines that an imteater is needed, “the court shall
make a diligent effort to obtain the services ckdified interpreter® If neither a
certified interpreter nor an interpreter eligibte tertification is available, only then may
a court use a non-certified, non-eligible interprét Before the court appoints non-
certified interpreters, court personnel must cohdwir dire to assess the interpreter’s
experience with interpreting, level of educatiomg dluency of English and other
language$> Moreover, the Maryland Judicial Conference AdwsBommittee on
Interpreters recommended the adoption of a Cod&afluct for interpreters intended to

“ensure, to the extent possible, that persons valve himited proficiency in the English

*21d. at (a)(2) (emphasis added).

1d. at (d)(1).

“d.

*>MD. R.CTs. J.AND ATTYS. Rule 16-819d)(2).
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language . . . enjoy equal access to justice atasiysituated persons for whom no such
communication barrier exist§®

In addition to federal constitutional protectioMaryland has also adopted a
statutory obligation providing interpreters in ¢iproceedings as well. Md. Code Ann.,
Cts. & Jud. Proc § 9-114 states:

If a party or witness is deaf or cannot readily enstnd or communicate

the spoken English language, any party may appiyecaourt for the

appointment of a qualified interpreter to assist frerson. Upon the

application of any party or withess who is deafc¢bart shall appoint a

gualified interpreter to assist that person. Towertshall maintain a

directory of interpreters for manual communicatand/or oral

interpretation of deaf persofs.

Thus, Maryland law seeks to ensure that all LERviddals receive interpreters in civil
proceedings and has clear guidelines for proviefam interpreter whenever requested
or by court appointment.

The trial court’s role in interpreter appointmesitiear. Rule 16-819 regulates
and standardizes a process to ensure that LEBnidhave access to qualified
interpreters during all civil and criminal legalogeedings. The process outlined
recognizes at least two separate pathways for bERiduals to acquire an interpreter.
First, the LEP individual can request the serviesn interpreter. Second, the court has
the authority to appoint an interpretera spontéo ensure full participation of the LEP

individual *8

“®Volume no. 29 M REG.1265(July 12,2002).
*”MD. CODE ANN., CTS. & JuD. PrROC § 9-114 (2002).
8 MD. R.CTs. J.AND ATTYS. Rule 16-819d)(2).
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If a party requests an interpreter, or self-assesseself as LEP, the court shall
appoint an interpreter. Alternatively, if a pantgorrectly self-assesses herself as more
proficient in English then she actually is, andmiéttely does not speak English well
enough to be understood by counsel, the couryrgr jhe court “shall examine a party or
witness on the record®with questions relating to “(i) identificationj)iactive
vocabulary in vernacular English; and (iii) the aquroceedings® By establishing
these two pathways, the Court of Appeals Standimg@ittee on Rules of Practice and
Procedure considered and recognized that someitig@hts might self-assess their
English proficiency incorrectly.

If the rule did not grant the court the ability—more accurately the obligation—
to appoint interpreters, the ultimate outcome oase might rest upon an LEP
individual’'s incorrect self-assessment of her Esiglproficiency. While an LEP
individual may be able to manage daily interactiadequately with “social English,” she
may not know that the English used in legal proseglis very different. Legal English
is particularly technical, replete with terms of, aerbal procedural shortcuts, and other
words with highly specific meanings that are unfa&anto even native English speakers.
As a result, an LEP individual asked at the begigraf any legal proceeding whether she
is in need of an interpreter may not know the $albpe of proficiency required to fully
participate and have access that is equivalennttige English speaker. Without

adequate context about the nature of a legal pdoegeand without the court’s ability to

*91d. at (c)(2)(A).
*01d. at (c)(2)(B).
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appoint an interpretesua spontean LEP litigant, particularly pro selitigant, could
assume “social English” would be enough.

It is clear that through Maryland’s constitutiomaald statutory provisions, LEP
litigants must be provided with the means to haygakaccess to all civil proceedings.
In this way, the State of Maryland has affirmedogsdief in full participation of LEP
individuals through the provision of qualified inpeeters in all proceedings.

lll.  FULL PARTICIPATION IS NOT POSSIBLE WITHOUT HAVING
ACCESS TO AN INTERPRETER AT A DEPOSITION

A. Depositions Are Within the Scope of Civil Proceedigs

In the legal context, every question and answetlmagpotential of being a critical
piece of a case or proceedirigepositions essentially serve a legal function beea
witness testimony that is given under oath is taded by the Court. Depositions
commence with the deponent taking the same oatlotteawould take in Court if the
testimony were given before a judge or jury. Adhally, a court reporter is present
both to administer that oath and also to createeeige stenographic record of all that is
said during the deposition. These statementsharepublished and provided to the
parties in a lawsuit.

Depositions and other proceedings can form thedation for impeachment of a
party or witness during trial, or present factsupdich the case may turn. Ideally, all
parties and witnesses should understandetlje significance of questions asked and

potential answers. For represented parties, shtheirole of their lawyer: to explain legal

I Mb. R. ReP. CR. CT. R. 2-411
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process, context, and significance of specificestaints and actions to her client in plain
English.

However,pro seLEP litigants without the benefit of counsel wouble entirely
dependent on an interpreter for those plain Engledtriptions. Within the scope of a
deposition, the presence of an interpreter wousthenthat at a minimum, an LEP
litigant would at least understand the questionsgoasked of her, if not the legal
significance of those questions.

B. Importance of Interpretation at Depositions

While the ideal of all parties and witnesses hawdogess to counsel in civil
proceedings remains aspirational, in the very |gasties must understand what is being
asked of them so that they can answer truthfulty @mnsistently during all stages of a
civil proceeding. Therefore, when a party is LERs critical in each instance when that
party is asked to respond on the record, that &inty jpas access to interpretation and/or
translations if she has self-assessed, or the basrassesseia spontethat she needs
language assistance.

As discussed above, this must necessarily inclugeEnvan LEP individual is being
deposed. In addition, this must include when aR liritlividual is asked whether she
needs an interpreter at any time during any prangedn accordance with the intent of
Federal and Maryland law, if an LEP person is askikdther she needs an interpreter,
that question and any related explanation shouldteepreted in the LEP individual's

native language before a negative response sheuddepted.
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The State of Maryland has been ahead of many &dlitsv states by recognizing

and expanding its language access provisions toretisat its growing immigrant and

LEP community has equal access to services andgmsg In accordance with the spirit

and letter of these laws, Maryland courts must enthat LEP litigants are provided

interpreters at all proceedings, including discgymoceedings, to provide LEP litigants

with the opportunity to fully participate and haagual access to justice.

CONCLUSION

For the aforementioned reasons, this Court shoolld that interpreters are

required at depositions for LEP litigants and thaivers of interpreters cannot be

ascertained without an interpreter present. Adogig, amiciurge this Court to vacate

the order of the circuit court and remand the d¢asa new trial.
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