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THE GENDERED IMPACT OF “GENDER-NEUTRAL” IMMIGRATION LAWS:
FAMILY REUNIFICATION

By Resham Patel, APAILRC Intern Summer 2023

In 1965, Congtress passed the Immigration and Nationality Act, establishing a preference for
family reunification and reserving 75% of admissions for this purpose.' Despite policy changes over
the years, family reunification has remained a fundamental principle of United States immigration
law.? Under this tenet, certain relatives of US citizens or Lawful Permanent Residents (commonly
referred to as “green card holders™) are preferred.’ At face value, such a family-based system appears
gender-neutral. However, in practice, such immigration laws disproportionately impact women.

Approximately 70% of immigrant women attain legal status under the family-based
immigration system.* There are two types of family-based immigrant visas: immediate relative and
family preference. Immediate relative visas are granted to close family members of U.S. citizens,
such as spouses, children, and parents.” Family preference visas are for those with more distant
familial ties to U.S. citizens, and for close family members of green card holders.’ Regardless of the
type of family visa applied for, a U.S. citizen or green card holder must petition for the immigrant
family member. The effect of this petitioner requirement is complicated by stereotypical and
prevailing gender constructs.

In many modern societies, including the United States, men are stereotypically presumed the
“heads of the household” and the main financial providers.” In contrast, women are socialized to
attend to “domestic responsibilities,” even when they hold jobs outside the household and make
significant financial contributions.” Adhering to persistent gender roles, male family members tend
to migrate first, while many women end up relying on their male relatives to submit family petitions
on their behalf, unintentionally reinforcing the idea that women are “dependents.” Upon atrival,
male immigrants are provided many educational, employment, and social opportunities to integrate
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into U.S. society." However, immigrant women are more often tied up in tending to their partner
and children." As a result, these women ate often left socially and economically isolated due to
familial responsibilities, the cultural implications of their “dependent” role, and limited access to
support systems."”

Lengthy processing backlogs and entrenched gender stereotypes also expose immigrant
women to greater economic, emotional, physical, and social burdens. Under family-based petitions,
women often wait years before they are reunited with their families due to processing backlogs. The
current wait time for a U.S. citizen’s spouse living abroad to receive a green card is 12.5 to 26
months."” For spouses of green card holders living aboard, the application processing time is 18
months, and it can take 23 to 32 months to receive a green card."* Women who choose to wait out
such long processing times in their home countries are often left as sole providers for their
households.” However, these women tend to lack access to the same “economic and employment
opportunities as men,” and they often struggle to provide for their families and themselves.'

Further, immigration laws require employment authorization (a work permit) prior to
working for pay."” Once immigrant women arrive in the United States, their work permits often take
a while to artive, and they are often forced to depend on their spouse’s income.'® As such,
immigrant women increasingly turn to unpaid, informal jobs that are deemed stereotypically fit for
women."” For instance, health care and social assistance (i.e. elderly and child care) is one of the top
five industries for immigrant women.” Participation in such unregulated occupations increases the
likelihood that immigrant women will be exploited and abused.

Some women may choose to immigrate illegally to avoid wait times. Undocumented women
are particularly vulnerable to routine exploitation, unsafe working conditions, and sexual harassment
both at home and in the informal job sector.”’ At home, dependency on spouses and male relatives
leaves immigrant women more vulnerable to instances of domestic violence and sexual assault
within the family unit. About 48.9% of immigrant women experience Intimate Partner Violence
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(“IPV”), which is almost three times higher than the national average.” Abusers often weaponize a
woman’s immigration status and threaten deportation if any violence is reported.”> Common tactics
include threatening to withdraw the abused partner’s immigration case or withholding financial
resources unless the undocumented partner complies.”* Due to limited access to legal resources,
many immigrant women are unaware of protections prohibiting such outcomes and never report
their abusers.

In the informal job sector, undocumented women frequently face exploitation and abuse
from their often-male employers.” In the agriculture industry, there are approximately 283,000

undocumented immigrants employed as farmworkers, 37% of which are female.”

Exploitation in
this industry takes the form of unfair labor practices, work without fair pay, and sexual assault.”” A
2010 study found that of 150 Mexican women working in agriculture in California, 80% had
experienced some form of sexual harassment.”® Such exploitation persists because many employers
are well aware that their undocumented employees, fearful of deportation, will refrain from

reporting any crimes against them.

Gender-neutral immigration laws, although originally written in good faith, tend to play out
along gender-biased lines. While this discussion focuses solely on the impact of immigration laws on
women, it is important to recognize that members of the LGBTQ+ community are also
disadvantaged. For example, LGBTQ individuals are prohibited from sponsoring their partners or
children for residency regardless of whether they co-patent children or co-own properties.” While a
family-based immigration system intends to simply reunite families, its impact snowballs and
disadvantages many minoritized individuals in the process. Key necessary reforms include
eliminating family-based visa backlogs, respecting LGBTQ families, recognizing and protecting
informal occupations that women predominate, and expanding the number of available U-visas for
trafficking and domestic violence survivors.” Implementing these reforms is only an initial step to
creating a more fair and inclusive immigration system. Nonetheless, it is a step in the right direction.
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